BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

RECE;
PEOPLE OF THE STATE OF ILLINOIS, ) CLEF?K’S OF\T{‘EED
) ¥
Complainant, ) 0CT 31 2005
) STATE OF ILLINO
vs. ) PCB No. 03-191 Pollution Control Bo,as,-d
) (Enforcement)
COMMUNITY LANDFILL COMPANY, )
INC., an Illinois corporation, and )
the CITY OF MORRIS, an Illinois )
municipal corporation, )
)
Respondents, )
NOTICE OF FILING
TO: Christopher Grant Bradley Halloran
Environmental Bureau Hearing Officer
Assistant Attorney General Illinois Polfution Control Board
188 West Randolph Street 100 West Randolph
20th Floor Suite 11
Chicago, Illinois 60601 Chicago, Illinois 60601
Charles F., Helsten Scott Belt
Hinshaw & Culbertson, LLP Scott Belt and Associates, PC
100 Park Avenue 105 East Main Street
P.O. Box 1389 Suite 206
Rockford, Illinois 61105-1389 Morris, Illinois 60450

PLEASE TAKE NOTICE that on October 31, 2005, the undersigned filed an original
and nine copies of RESPONDENT COMMUNITY LANDFILL COMPANY INC'S
RESPONSE TO THE CITY OF MORRIS® MOTION FOR SUMMARY JUDGMENT with Ms.
Dorothy Gunn, Clerk of the Illinois Pollution Control Board, 100 W, Randolph Street, Suite 11-
500, Chicago, lllinois 60601, a copy of which is attached and hereby served upon you.

@Zumcdﬁtkf

One of the Attorneys for Community Fandfill Co.

Mark A. LaRose

Clarissa C. Grayson

LAROSE & BOSCO, LTD.
Attormey No. 37346

200 North LaSalle Street, Suite 2810
Chicago, Illinois 60610

(312) 642-4414

THIS FILING IS SUBMITTED ON RECYCLED PAPER.



BEFORE THE ILLINOIS POLLUTION CONTROL BOARD

PEOPLE OF THE STATE OF ILLINOIS, RECEIVED

CLERK'S OFFICE
OCT 31 2005

Complainant,
VS,
INC., an Illinois corporation, and

)

)

)

)

)

)
COMMUNITY LANDFILL COMPANY, )
)

the CITY OF MORRIS, an Illinois )
municipal corporation, )
)

Respondents. )

RESPONDENT COMMUNITY LANDFILL COMPANY INC.'S RESPONSE TO
THE CITY OF MORRIS’ CROSS-MOTION FOR SUMMARY JUDGMENT

Respondent Community Landfill Company, Inc., (“CLC” or “Respondent”) by and
through its attorneys LaRose & Bosco, Ltd., hereby responds to the City of Morris’
Cross-Motion for Summary Judgment. In support thereof, Respondent states as follows:

INTRODUCTION

The City of Morris’ Cross-Motion for Summary Judgment lacks legal foundation
and must be denied. By attempting to downgrade its interest in the Landfill to a “fee title
holder,” the City of Morris sets forth a disingenuous, last-minute effort to distance
themselves from this litigation. For the reasons stated in the argument section, this Board
should deny the City of Morris’ Cross-Motion for Summary Judgment.

I. THE CITY OF MORRIS IS AN OPERATOR OF THE MORRIS
COMMUNITY LANDFILL

Courts should dispose of litigation through summary judgment only if the moving
party’s rights are free and clear from doubt. Kurczak v. Cornwell, 835 N.E.2d 452, 460
(2nd Dist. 2005). If the non-moving party can demonstrate a genuine issue of material

fact, the court should not dispose of the litigation through such drastic measures. Id. A

PCB No. 03-191  STATE OF ILLINOIS
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cursory glance at the City of Morris’ actions at the landfill show that it was no mere fee
title holder of the landfill as it would like to characterize itself, but rather is an operator
substantially involved in conducting the waste disposal operation.

The rules that govern the Illinois Pollution Control Board strictly define an
operator as a “person who conducts a waste treatment, waste storage or waste disposal
operation.” 35 IlL.Adm.Code 807.104. However, courts and the Board itself have
broadened the definition depending “on the specific facts of the case as a whole.” People
v. Bishop, 315 1ll.App.3d 976, 978 (5th Dist. 2000).

In Bishop, the Defendant Dean Bishop challenged the Board’s finding that he was
an operator of a landfill despite the fact that he never applied nor signed a permit stating
that he was the operator. Bishop at 977. Nonetheless, in finding that Bishop was an
operator, the court looked to his substantial involvement in the landfill noting that Bishop
pledged a certificate of deposit as financial assurance for the landfill. /d. at 980.

Similar to the Defendant in Bishop, the City of Morris has pledged financial
assurance for the operation of the landfill. (Exhibit 1, May 31, 2000 Performance Bond).
The City of Morris’ substantial involvement in the permitting process and the financial
assurance negotiations demonstrates that it was more than a passive owner of the landfill.
In further support of the proposition that the City of Morris is not merely a passive
owner, the City has been issued numerous permits over the course of the past years. (See
People’s Exh. K, 96).

Additionally, the Board regulations are clear that “[t]The owner or operator shall
provide financial assurance to the agency. . . . . ” 35 Ill.LAdmin.Code 811.700(b). The

Board does not limit the responsibility solely to either entity. The City of Morris jointly



litigated issues relating to financial assurance and for it now to say that it is not
responsible because it does not “conduct” waste disposal operations is simply an attempt
to avoid these responsibilities. If it did not have this responsibility, why did it post a
performance bond in the amount of $10,081,630.00? (See Exh. 1).

The City of Morris has made a commitment to the Illinois Environmental
Protection Agency to treat leachate, condensate and groundwater at the landfill. (See
Addendum to Lease Agreement, attached as Exhibit 2). In the Addendum to the Lease
Agreement dated July 1, 1982, (the addendum being dated July 20, 1999), the parties are
described as “co-applicants” and “co-permitees”. (See Exh. 2). On December 13, 1999,
the City Council of the City of Morrs authorized Mayor Robert Feeney to purchase the
performance bond “to secure its obligations” and to enter into the Lease Addendum
authorizing it to accept and treat leachate, groundwater and condensate. (See Resolution
No: R-99-6, attached as Exhibit 3). As defined by the Pollution Control Board’s
administrative rules, the operator, and not the owner, “is responsible of the operation of a
leachate management system.” Ill.Admin.Code § 811.309(a). By agreeing to treat
leachate at the landfill, and by providing financial assurance, the City of Morris is an
operator who conducts a waste treatment operation. For the City of Morris to now state
that it is a mere owner of the landfill property 1s to turn its back on its prior commitments.

While the City of Morris is the owner of the land, its actions as an operator of the
landfill completely contradict its arguments as set forth in its Cross-Motion for Summary
Judgment. At the very least, the City of Morris’ actions demonstrate a genuine issue of

material fact necessary to survive summary judgment.



WHEREFORE, for the reasons stated herein, Respondent Community Landfill
Company, Inc. respectfully requests that the Board deny the City of Morrs’ Cross-
Motion for Summary Judgment.

Respectfully submitted,

(Ln € b~

Attorney for Community Landfill Company

Mark A. LaRose

Clarissa C. Grayson
LAROSE & BOSCO, LTD.
Attomey No. 37346

200 North LaSalle Street,
Suite 2810

Chicago Illinois 60610
(312) 642-4414

fax (312) 642-0434



CERTIFICATE OF SERVICE

I, Clarissa C. Grayson, an attorney hereby certify that I served a copy of the
foregoing RESPONDENT COMMUNITY LANDFILL COMPANY INC.)S
RESPONSE TO THE CITY OF MORRIS’ CROSS-MOTION FOR SUMMARY
JUDGMENT by placing the same in the United States Mail, first-class postage prepaid
this 31* day of October 2005, addressed as follows:

Mr. Christopher Grant Mr. Scott Belt

Environmental Bureau Scott Belt and Associates, PC
Assistant Attorney General 105 East Main Street

188 West Randolph Street Suite 206

20th Floor Morris, Hllinois 60450
Chicago, Illinois 60601

Mr. Bradley Halloran Mir. Charles F. Helsten
Hearing Officer Hinshaw & Culbertson, LLP
Illinois Pollution Control Board 100 Park Avenue

100 West Randolph P.O. Box 1389

Suite 11-500 Rockford, Illinois 61105-1389

Chicago, lllinois 60601

One of the Attorneys for Community Yandfill Co.

Mark A. LaRose
Clarissa C. Grayson
LaRose & Bosco, Ltd.
Attorney No. 37346
200 N. LaSalle Street
Suite 2810

Chicago, Illinois 60610
(312) 642-4414
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" PERFORMANCE BOND

© Date bend sazcutad: May 31, 2000
ective dater L Map31 2000
Peucipal: Cit}'. of Morris . . o
_320.¥aupansee Street, Morris, Iilinols 60450

Ty ofclrg;;alzalion: miCi‘pality L l :

State of eorponution: ;m_____,, V | ) 7

Sussty: | | Fronti'cr_"_:[_.r-@urance Company. i
Siter: -
LIEPA Site Numben - ———— .

Nime; | ,‘ o
Addras:

Ciry:

Amount guaraofeed by thls bend: - | . ) : [ 4

TEPA Site Number: ;_9§3,0609001l - Grundy County - | - i
Name: . MME&L_ ffice)

idrese /13903 5, Ashland Bve. ... . .__.

- _Riverdale, Tllinois 60827

Aniount guraniedd by this bond: ' s_10.081.630.00
fMeaxe atiach 2 separate page if mam spacs i rn:_ednll for all mifea, ‘ | . ' '

Tutal penal aunt of head: S_,LQ,_QBL_E}_Q_._QO

Sursty’s bund wumber _____,___ . mreee s —_
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weinpselve s, thelr heds, eascutors, dministialus, suceessors wul asslgns. o .
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TLSILES S/Z1Gd)]) 1o hiave a pamiit 1o soidusl 3 waste disparal operation: :

Terear e Pringlpal fx requited, voder Sectivn 211 of the Envirmuneotst Mutection Ast, 1o fitevide Tnansiat sensruwe foe vlunue prd

sivliage care ar cuneclive astionn wml

berear e Surery is livensad by the Lbnais Degnunen of Inaunnce;

4

herzms ile Priavipal ad Sucaty ageee that this band shall U pevemed by the laws of the Staie of Qlinols:
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d)  Nelffies the Agency lh'nl' it haa induiated cloeurs, ve initinias vlasurd, hut fails 1o clusc the slie o prulvf]'g[:‘pnlh.'lﬂlu:r VLS BF Vi ce
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prINcimAL -City of Morris ™ -, X CORPORATE SURETY

Signature E,C% —/ Nams Frontier Instrance Qovpeny

Addrexs 2636 Elm Hill Pike, Suite 500
T Tleshwille, ™ 3724
State = Licamuuation MYOC}( s

- -

Tithe Mayor, City of Morris

sl phumGly

‘ - Zr;r_mr Nagpe .
Fristire Cahill
Tale

Camerniz seal

Bond n-'=r.'iun'1= 52@1.:.@33-@_——



-rantier
_ INSURANCE COMPAN Y

2636 Elm Hill Pike, Suite 500
Nashville, Tennessee 37214

BOND RIDER -

To be attached to and form a part of City of Morris

of 2000

Bond No. 158465 Dated May 31st

, as Principal, and

FRONTIER INSURANCE COMPANY, 15 Surety, in favor of Illinois Environmental Protectior Agency
, as Obligee.

It is understood and agreed that the Bond is changed or revised in the particulars as indicated below:

The expiration date of the bond is hereby amended from: 5-31-01
to: 5-31- 05

Said Bond shall be subject to all its terms, canditions, and limitations, except as herein expressly modified.

This Bond Rider shall become effective: July 13, 2000

[N WITNESS WHEREOF, FRONTIER INSURANCE COMPAN’f has caused its corporate seal to be hsreunto
affixed this: July 13, 2000 ’

FRONTIER INSURANCE COMPANY

Q/Laa,tu Aalu/ CCON

Chr}stme Cahill, /(tmmey m-Fac:

FRT-ROR (4/99)



CQUNTY OF DuPage | )

On this 3lst day of __ August 19 99 | befors me came
Mark M. Caplis R

who executed the precesding insument,
to me personally known, and being by me duly swarn, said that he/she is the therein desceibed and
authorized ATTORNEY-IN-FACT of o

COMPANY;; that the seal a.Eﬁxed to said instrument is the Corporate Sml of said Company.

IN TESTIMONY WHEREOF AlRTRRD Set 1 my hand and affixed my Ofﬁc*al Seal the

day and year first above written. OFF*’“ML S;—AL
NANCY (| aNE
NE
. zar:;::;;__ STATE OF kUnois 5{ sé’""z"’
SEAL - Wi T:Z'f,f‘."::ﬁ""’""ﬁ“-w i



© ADDENDI™ TO THE LFASE DATED TULY. 1 1952

This Addendum to Lease Agresment dated July 1, 1982 is madie cn July A9 009 by und

between the City of Mords (hersinafier refarred o as Léssor) and Community Land 1l Co., an

flinois corporation (hereinafler refemed o as lessay). : ’
L. ‘The parties are presautiy co-pemmitivss of Moris Commenicy Tand Tl under Panmit

No. 1996-21-5P, dated Cctober 11, 1996, and varicus ather suppismental seonies fssued by the
ICPA.
2 The partizs are co-upplicants under an applicution for significant modification of

Parcel A {east side) and Pareel B (wast side], IE?A peanit application log nos. 1996-235 and 1996-

256, - This permit appliculion is prasently under considsrution by the IEPA, and a devision i3

expected lo be rendered by the LEPA in calendar vear 1999,

-

3 Pursuant to the pravisions of parasrash 10 of the November L=, IEJQ.L amendment,
the landBIl may rcrn:ﬁn gpen und Opcca.ting. subjec{ lo the icrms and condirions of any permit or
pemmits issued lﬁy the [EPA, untl ng faler thad July 201’._‘1.. Should the parcels reash F.mrul disposal
capacily prior te July 2010, the landfil! shall close et this lease shall soutinue for lessee o conduct
closurc and post clusure care and remadial activitics ag required by applicuble IEPA pemits.

4. That the present clasure/post<losure cars pluns submined o the [EPA lor both
purcels require the collection and Treatmentol cachate, ground water, and gus condensate tror the
landGll. The closurc/post-clasure care pl:ms‘pr:se'mly allow the Lesses t hold the leachate,
contaminated ground wazer, und gas condénsate in an cquatization tank oa sile, and to pump it the

Cily of Morris PQTW via the City of Merris sewer sysiem, pursuant 1 [EPA, Parmit No. 1999-LE-

o 3340 und sﬁcciﬁcully subjuct ta any limitativas and proyisions impesed by the Cley of Mogris. In

considenution of the rents, royalties, disposal privileges, methune yas production renlals, the Lessor

EXHIBIT

2




agrees subjeet to any limitations and provisions issued by the .Clty of Moris PQ'TW, that it will
accept and traul the groundwater and condeasaie without charge, and accapt and reat 1RC leachars
without charge for up o 3,500 gallons per dn% end 2w charge of 51,60 per thousund galivns for any

leachare in cm{c-:ss 0 t'J,S(jfj gallons per d!}-’-
| 5. This Agreement does oot relisve Lesses of the ré:‘.ponsibiiity of ;:cmplj.'ing with e

pmvisions of 1EPA Pamit Na 1999-EE-3420, or the prm'i:ricm ol uny other permit relating Lo the
 aaeration, closure o pOSZ-CICSLU‘C car o the lancAll, and specifically any finitations and provisicns
Lmuoscd by the City of Marris POTW,

8. This Agresment shail inure o the henedit of Lexsee,.iu successors and ussiygns, and
. specifically Lo the State of Illinols. Coviconmental Protection Ageacy, o‘r its dasivnee, in the event
it ts required o perform -:Eosurc.-'post-closué activilies. ' :

7. All uif the closure and post-¢losure responsibiiites for the site as set forth in a2
clasurepast-closure plan :u_.;:pr:ovc'ilb}‘ t};u: LﬁP A shall remais: the mSpou.\;,i'uiiicyu tthe lessee.

8. All of the lerms and conditions of the July 1, 1987 lese, and any amendments andfor
- addendum thersto rot .cpg;ﬁﬁca]ly moditicd by this ‘Addendum shall rt.:n-min.ln i foree and cffs.-éi..

ComMm MUN[']'Y [LANTFTLL C'O., Lessee

o U0

fts Presi dcnf_f

CITY OF MORRIS

By @m// f "'7/7/'}%/(/74

Its Mayor




AGREEMENT FOR TREATM.'ENT OF-
LIQUID FROM MORRIS COMMUNITY: LANDFILL

“This Acreement 1s made this ¢ ﬁ X* day of July, 1999 by and between the C1ty of Morris
(hereinafter the City) and Community Landil! Co., an Illinois corporation (hereinafter CLC).

1. Pursuant to the provisions ofa I uly 1999 Addendum to the Lease between the City
-and CLC, regarding Morris Community Landfill, the City has agreed to accept and treaf leachate,
groundwater and gas condeﬁsate from Morris C'orﬁmunity Landfill at the -City’s publicly owned.
treatment works (POTW). ,’

2. The Cify and CLC expressly agree that the City's ability to accept and treat leachate,
groundwater and gas condensate at the City's POTW maf ble limited by capacity of the POTW, or
restrictions put on the POTW by the Illinois Enviroemental Protection Agency (iEPA). The City.
may have te impose firture lirnitatioﬁs on its ability to accept and treat the lleaehate, groundwater and
gas condensate, from Morris Corﬁmunity Landfill, based on capacity considerations or restrictions -

'ut_lposed by the Illinois Environmental Protection Agency.
o 3. Notwithstanding anything in the A.ddend\nﬁ to the Lease dated July _ ,1999,CLC -
agrees that the City may place future limitations or conditions on its acceptance of leachate,
groundwater, or gas condensate at tﬁe City's PQTW based on capacity considerations or restrictions
irneosed by the [llinois Envi:onmen;al Protection Agency. )

| * COMMUNITY LANDFILL CO.

o Bl B

Tts President/

CITY -OF MORRIS

Its Mayor



RESOLUTION NO: R-99-6

Be it resolved by the City Council of the. City of Morris,
Illiinois as follows:

WHEREAS, an addendum to the lease dated July 1, 1982 and as
amended between the City of Morris and Community Landfill Company
concerning the Morris Community Landfill has been recommended by the -
Finance Committee of the City of Morris; and

WHEREAS, the addendum is necessary to promote public health and
safety; and

WHEREAS, .the Legislature of the State of Illinois has granted

municipalities the authority to enter.into such agreements and/or
addendums, and

WHEREAS, the addendum is necessary to protect the City of Morris

as to closure and post clcsure care of the Morris Community Landfill;
and : - ' '

WHEREAS, the City of Morris is materially interested in the
transaction in which the City of Morris will apply to the Frontier
Insurance Company for a performance bond to secure its obligations for
closure and post-closure care of the Morris Community Landfill; and

WHEREAS, the Frontier Insurance Company has executed or is
willing to consider the execution of such bond, as surety, upon being
furnished with the written indemnity of the City of Morris; and

WHEREAS, the City of Morris hereby agrees to purchase a
performance bond in the amount of $10,081,630 from Frontier Insurance .
Company or its agent in order to insure the performance of the City
of Morris’ treatment of leachate and groundwater in the City of Morris

publicly owned treatment facility for the post. closure care period of
the Morris Communlty Landfill; and

WHEREAS, it is necessary to authorize the Mayor to do all things
and sign all documents necessary t£o secure said performance bond; and

WHEREAS Community Landfill Company has agreed to pay all bond'
premiums of said bond.

JEXHIBIT
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IT IS HEREBY resolved that the Mayor and the City Clerk are
hereby authorized to execute any and all documents necessary to secure
said aforementioned performance bond and to enter into the addendum

to the lease dated July 1, 1982 by and between the Clty of Morris and
Community Landfill Company

" Passed this 13th day of  December “A.D. 1999.
7 Ayes
0 Nayes
0 Pass
Approved: - Attest:

et T, Geprn D Fre

Mayor Robert Feeney /// Ci{fy Clerk/John Engeyf






